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President’s Page 
By W. I. Gilbert, Jr. 


President, Los Angeles Bar Association 


NUMBER of members have asked 

from time to time about the status 
of our proposed amendment to Section 
6068 of the Business and Professions 
Code. 

At the last meeting of the Board of 
Trustees in July, the policy concerning 
future action on this proposal was dis- 
cussed at length and the Trustees sug- 

W. I. Gilbert, Jr. gested a report be made through this 
medium. 

First, the Board stands firm on its previous position that the 
amendment is desirable and should be enacted into law. The mem- 
bers of the Board reiterated that we should continue our efforts 
to have the rule enacted into law. 

The opportunity to submit the proposal to the Delegates at the 
next Convention came up for discussion. It was concluded that 
the matter be withheld this year because of information unofficially 
received that the State Bar Board of Governors will again review 
the matter some time in the future. 

The manner in which the proposal will again be reviewed is a 
State Bar matter, and should properly be left for the Board to 
disclose at such time as is deemed advisable by them. 
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To repeat, your Board of Trustees would not hesitate to press 
this matter before the Convention and will likely do so at another 
time if necessary ; but since the proposal is under consideration by 
the State Bar it is felt that submission to the Convention would be 
premature. 

By the time this is in print, the winner of the Junior Barrister 
essay contest will have been announced. As usual, the papers are 
all outstanding and choosing one as the top essay was difficult. 
The men who devote their time to the necessary research and prep- 
aration of these essays cannot be commended too highly. The only 
thing to be regretted is that more papers were not entered in the 
contest. Whether a winner is produced or not, the author enriches 
his own knowledge as well as that of his colleagues who will read 
the essays when printed in the BULLETIN. We hope the Junior 
Barristers will strive to have more entries when the contest is 
conducted next year. 





One is tempted to congratulate only the winner, but we feel all 
entrants are to be commended — and, as_ well, thanks for 
participating. 

Excluding “present company,’’ may we also acknowledge with 
gratitude the time and effort graciously given by Judge Leon R. 
Yankwich and Professor James H. Chadbourn of the U.C.L.A. 
Law School faculty in judging these papers and choosing the 
winner. 

*x * * 


“ 


A vital part of this program of bettering the morale [of the 
Department of Justice], of course, is replacing the diffidents, the 
dawdlers, the dead-heads. For in these are the seeds of dissension. 
Although we are engaged in a painstaking review of all personnel 
records, there obviously will be no wholesale firings. The business 
of government must go on—even if we must reluctantly endure 
inefficiency pro tem. By next year we hope to have effected a 
substantial turnover in our total personnel. We will accomplish 
this by assessing, from the top—and working down—the qualifi- 
cations of our staff ; daily deciding who goes, who stays. By finding 
answers to questions like ‘Who did this brilliant job, who botched 
and bumbled this one? How did this lawyer ever pass the bar? 
Why hasn’t that one been given more recognition and responsi- 
bility ??”,—From “As a Newcomer Sees the Department of Jus- 
tice” by Herbert Brownell, Jr., Attorney General. 
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The California Youth Authority 
A Product of the Legal Profession 


By H. Eugene Breitenbach* 
“I think with you that nothing is of more importance 
for the public weal than to form and train up youth 
in wisdom and virtue. Wise men and good men are, 
in my opinion, the strength of the State far more 
than riches or arms.” —Benjamin Franklin. 
INTRODUCTION 
HE California Youth Authority, in 
a very real sense, is a product of the 

legal profession. In 1940 The American 
Law Institute, composed of leading 
American lawyers and jurists, drafted 
and adopted the Model Youth Correc- 
tion Authority Act, after which the 
Youth Authority Act of California is 
patterned. 

In 1941 the California Legislature, 

H. Eugene Breitenbach backed by civic organizations and the 
major newspapers throughout California, became the first State 
Legislature to adopt the Model Youth Correction Authority Act,? 
and indeed went beyond the Model Act itself and authorized a 
statewide crime and delinquency prevention program for the con- 
servation of what Governor Earl Warren has called “California’s 
Greatest Natural Resource”, and what General Douglas Mac- 
Arthur in a recent address referred to as “ ... Our nation’s 
greatest resource . . . our youth’.® 

STATUTORY PURPOSE 

The statutory purpose of the California Youth Authority is “to 
protect society more effectively by substituting for retributive pun- 
ishment methods of training and treatment directed toward the 
correction and rehabilitation of young persons found guilty of public 





*Member of the Los Angeles Bar. L.L.B. Harvard ‘Law School. Member of the Cali- 
fornia Youth Authority. 

1Stats. 1941, Chapter 937, Page 2522, now contained in Sections 1700 to 1783 of Califor- 
nia Welfare and Institutions Code; patterned after the Youth Correction ~~ “tuted Act 
Adopted at the Annual Meeting of the American Law Institute, May 16-18, 19 

2Since then Minnesota (1947), Wisconsin (1947), Massachusetts (1949), es (1951), 
and Texas (1950) have followed suit. 

Youth, California’s Greatest Natural Resource,’’—Address by Governor Earl Warren, 
State Conference on Youth Welfare, Sacramento, Jan. 29-30, 1948. General Douglas Mac- 
Arthur, in his keynote address before the 20th Republican National Convention in Chicago, 
on July 8, 1952, stated, “By far our nation’s greatest resource is our youth.”’ 
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offenses.”* Thus, the protection of the public by the rehabilitation 
of youthful offenders is the major purpose and responsibility of the 
Youth Authority. 

CONSTITUTIONALITY 

The Supreme Court of the State of California in 1943 upheld the 
constitutionality of the California Youth Authority in the case of 
In re Herrera, 23 Cal. (2d) 206, and pointed out at page 209: 

“ . . . The Act provides for a uniform program of correctional 
treatment of youthful offenders-—striking at the roots of recidivism. 
. . . Reaching the offender during his formative years, it can 
be an impressive bulwark against the confirmed criminality that 
defies rehabilitation.” 

It has also been pointed out that “ . . . The basic theory of the 
Act is to empower the Authority to make its treatment fit the indi- 
vidual offender, rather than to be predicated on the crime com- 
mitted.” See People v. Scherbing, 93 Cal. App. (2d) 736. In short, 
the theory is to make the treatment fit the individual, rather than 
“let the punishment fit the crime”, as recommended by the Mikado 
of Gilbert and Sullivan.® . 

In order to accomplish its purpose of substituting individual 
treatment in place of retributive punishment, “The Authority is 
given the broadest powers in the broadest terms to utilize all State 
institutions and facilities.” . . . See People v. Scherbing, supra. 
Accordingly, Section 1753 of the Welfare and Institutions Code 
provides that “for the purpose of carrying out its duties, the Au- 
thority is authorized to make use of law enforcement, detention, 
probation, parole, medical, educational, correctional, segregative 
and other facilities, institutions and agencies, whether public or 
private, within the State.” Section 1766 gives the Authority power 
to confine all offenders committed to its charge “under such condi- 
tions as it believes best designed for the protection of the public.” 

COMMITMENTS TO THE AUTHORITY 

Pursuant to Sections 1741 and 1751 of the Welfare and Institu- 
tions Code, regulations governing the process of commitments to 
the Youth Authority provide that the committing court direct a 
written request for acceptance to the California Youth Authority, 
accompanied by a copy of the complaint, information, or indictment, 
and all information that can be furnished by the court, the district 


‘Section 1700, California Welfare and Institutions Code—emphasis supplied. 
5“*The Mikado”’, Act II, by Gilbert and Sullivan. 


(Continued ow Page 403) 








Let’s Co-operate — Not Compete! 
By Henry E. Belden* 


In over 25 years in the life insurance business I have sat on 
many committees the avowed purpose of which was to bring 
about better cooperation between attorneys and life underwriters. 
The individual members of these committees have been capable 
men, good fellows, apparently ready and willing to meet at an 
equal level to discuss problems of mutual interest. The meetings 
have always been harmonious and pleasant. But the net result 
is usually the same: adoption of a resolution or code of ethics, of 
pious phraseology but little practical effect. For the sake of all con- 
cerned steps should be taken to increase cooperation between 
lawyers and life underwriters. 

Any other policy is of obvious danger to both of us. More 
important, it results in an actual disservice to the public. The prime 
objective of the lawyer should be to do a better job for his client, 
just as the prime objective of the life underwriter should be to do 
a better job for his prospect or policyholder. These worthy objec- 
tives are hard to attain if preconceived opinions, mistrust, or 
fancied self-interest lead the parties into a dead end. 

Admittedly there are instances in which a lawyer may have just 
cause for criticizing the work or methods of an individual life 
underwriter. There are also instances in which a life insurance 
man may have just cause for condemning the actions of an indi- 
vidual attorney. Such experiences are to be regretted, but they 
are not a rational basis for condemning life insurance men or 
lawyers as a whole. 

The phenomenal growth of life insurance is shown in figures 
compiled from official sources and published by the Institute of 
Life Insurance. In 1921 life insurance in force stood at less than 
$44 million. By 1951 this had increased to over $253 billion. 

Life insurance men are part of a business which has shown tre- 
mendous growth and enjoys remarkable and well justified public 
acceptance. They are entitled to have a feeling of pride in their 
business, just as lawyers are entitled to take pride in their pro- 
fession. 

*Henry E. Belden is manager for Southern California and Arizona for the Union Central 
Life Insurance Campany. He is a Chartered Life Underwriter, and is president of the Los 


Angeles Chapter C.L.U. He is a past president of The Life Underwriters Association of Los 
Angeles, and of the Life Insurance and Trust Council of Los Angeles. 
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Despite the impasse which in this writer’s opinion does exist 
between lawyers and life underwriters when each is considered 
as a class, many individual attorneys and life underwriters have 
found it mutually advantageous to work together in close harmony. 
These men approach the matter with open minds. Each tries to 
keep an objective viewpoint. They regard each other with mutual 
respect. They recognize that each has valuable knowledge to offer. 
The lawyer does not allow his appreciation of his own years of 
legal study to blind him to the value of the specialized study and 
training which a well qualified life underwriter has received. The 
insurance man realizes that legal decisions are to be made by the 
lawyer. The lawyer realizes that insurance decisions are to be made 
by the insurance man. Each governs his actions accordingly. They 
agree that business decisions should be made by the client, and 
not by either the lawyer or the insurance man. 


In other words, lawyers and underwriters who have found the 
key, to successful cooperation have not done so by chance, but 
because they try to make such adjustments as are necessary so 
that their operations may intermesh like smoothly running gears. 

By both training and natural inclination life insurance men 
are enthusiastic and optimistic, while lawyers are conservative and 
careful. It is right and proper that*this is the case. An important 
part of the underwriter’s job is to arouse interest and get action. 
It is equally important for the lawyer to be on the outlook for 
possible sources of trouble. I know only one really optimistic 
lawyer, and I doubt if he is a good one. The pessimists I know 
in the life insurance fraternity are definitely failures, both to 
themselves and the people they attempt to serve. 

There are occasions when the inherent conservatism of the 
lawyer will indicate a slower pace than may have been set by an 
enthusiastic life underwriter., Even so, caution is indicated in 
applying the brakes. Otherwise a bad skid may result. 

In one case of which I have knowledge the attorney apparently 
refused to give adequate consideration to the recommendation of 
the life underwriter. He did not seem to measure the alternative 
tax results. He just said: “No, sit tight, do nothing.” 

The case has now passed out of the conversation stage. Death 
has intervened, and substantial tax liabilities exist, much of which 


could have been saved had the lawyer considered the underwriter’s 
(Continued on page 413) 
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To Maintain the Respect Due to the 
Courts of Justice and Judicial Officers 


(Remarks on Admission of Attorneys to Federal Court) 
July 22, 1953 
By 
LEON R. YANKWICH, J.D., LL.D. 
Chief Judge 
United States District Court 
HE late Judge William H. Langdon 
of the Supreme Court of California 
once told me a very interesting incident. 
After a group of attorneys had been ad- 
mitted to the Bar, he was asked by the 
Chief Justice to address them. He read a 
very brief statement of less than two 
hundred words dealing with the duties of 
attorneys. After he had concluded he was 
warmly congratulated by some of the 





older practitioners present. Much to their 
surprise, Judge Langdon informed them 


Leon R. Yankwich 


that all he had done was to read Section 
282 of the Code of Civil Procedure as it then stood. That Section 
is now embodied in the Business and Professions Code of Califor- 
nia as Section 6068. 

In order to be admitted to practice before this court you must be 
a member in good standing of the State Bar of California. So, in 
the past, in addressing newly admitted attorneys, I have chosen for 
comment the various provisions of this Section. The incident re- 
lated by Judge Langdon gives the clue to my action. I consider the 
section a complete and as nearly perfect Code of Ethics as can be 
devised for attorneys. At past inductions I have spoken of certain 
tenets bearing upon the relationship between the attorney and his 
clients, the type of cases he may or may not refuse, and his re- 
sponsibility for the acts of his clients in and about the trial of a law 
suit. 

Today, I desire to discuss briefly one phase of the relationship 
of the attorney to the court, the phase which is expressed in para- 
graph (b) of Section 6068. 

“To maintain the respect due to the courts of justice and 
judicial officers.” 
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We start, of course, with the agreed proposition that while an 
attorney is not a public officer, he is nonetheless an officer of the 
court. While the courts say that, in a sense, the lawyer engaged in 
a private business, nonetheless the nature of the business, his re- 
lationship to the court, imposes upon him obligations which do not 
ordinarily apply to private businesses. Indeed the Supreme Court 
of California has held that 


“Under his oath to maintain the respect due to courts, 
every attorney stands responsible, not only for his own 
individual conduct in court, but for every paper which, 
knowingly, he presents on behalf of his client.”? 

As you examine the law books you will find that more attorneys 
have gotten into difficulty through over-zealousness in presenting 
their client’s cause than for any other reason. Situations of this 
type are likely to arise when cases of great import are before the 
courts. One of the most interesting cases in California arose dur- 
ing the “graft” prosecutions in San Francisco. It involved Mr. 
Samuel M. Shortridge, an old time lawyer who later became a 
United States Senator from California. He was charged with con- 
tempt for allegedly refusing to “cease to address” the court. The 
basis for the ruling was that certain people whom Mr. Shortridge 
represented were fugitives from justice. As the contempt Order 
did not show this to be the fact, the court held that the commitment 
for contempt was invalid, saying : 

“There is no statement in the record before us that Mr. 
Ruef was, at the time the petitioner addressed the court, 
or at any other time, a fugitive from justice. If such were 
the fact, and if for such reason the court had refused the 
petitioner the right to address the court, it was a very 
simple matter to so state in the order. 

“The power to punish for contempt, being an arbitrary 
power, and the facts as recited in the order of commitment 
being conclusive in such contempt proceeding, the correct 
rule, in our opinion, is to require the commitment to state 
the facts so that this court, on reading the commitment, 
can determine as to whether or not such facts as a matter 
of law constitute a contempt of court.*” 


1(In Re Galusha, 1921, 184 Cal. 697; Franklin v. Peterson, 1948, 87 Cal.App.(2) 
at, ta8), 

2(Lamberson v. Superior Court, 1907, 151 Cal. 458, 464). 

3(In re Shortridge, 1907, 5 Cal. App. 371, 379-380). 


(Continued on Page 416) 
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Taxation Reminder 


By the Committee on Taxation of the Los Angeles Bar 


(This is another in the series of brief statements intended as tax re- 
fresher notes for the assistance of lawyers in general practice.) 


INTERLOCUTORY DECREES 


Two recent tax cases have raised a question as to the tax con- 
sequences of a California interlocutory decree of divorce. The 
Tax Court has held in Marriner S. Eccles, 19 T.C. No. 119, P-H 
Para. 74,306, CCH Dec. 19,508 (March 11, 1953), that the hus- 
band and wife named in a Utah interlocutory decree of divorce 
dated August 2, 1949, were not, for purposes of the federal income 
tax, separated by a “decree of divorce or separate maintenance” on 
December 31, 1949, when the decree of divorce did not provide for 
separate maintenance and became final six months after date. 
Under Utah law an interlocutory decree does not end the matri- 
monial status of the parties or destroy the economic and social in- 
cidents of marriage. Since the parties were not legally separated 
“under a decree of divorce or separate maintenance,” they were 
not precluded from filing a joint return for the calendar year 1949. 

Shortly afterwards the Tax Court, following the Eccles case, 
held in Alice H. Evans, 19 T.C. No. 126, P-H Para. 74,327, CCH 
Dec. 19,528 (March 20, 1953), that temporary alimony payments 
under a Colorado interlocutory decree of divorce were not includi- 
ble in the wife’s income, since the parties were still husband and 
wife under the Colorado law. This case is now on appeal in the 
tenth circuit. 

The inference from these two decisions is that, as long as under 
the applicable state law the marriage is unimpaired by the inter- 
locutory decree, the parties must be considered as married for 
purposes of the federal income tax. In other words, the term 
“decree of divorce,” as it appears in several sections of the Internal 
Revenue Code, in the opinion of the Tax Court, means nothing less 
than an absolute or final decree of divorce. 

This concept is contrary to previous Bureau rulings with respect 
to California interlocutory decrees. Under these rulings it has been 
held that periodic payments made pursuant to a California inter- 
locutory decree for support of a wife are includible in her income 
and deductible by her husband. It has also been ruled that parties 
named in a California interlocutory decree are not married for 
the purpose of I.R.C. Secs. 23 (aa) (relating to standard deduc- 
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tions), 25(b) (relating to exemption for spouse), and 51(b) (re- 
lating to the filing of joint returns). 

So far no case involving a California interlocutory decree of 
divorce has come before the Tax Court. Judging from the Tax 
Court’s reasoning in the two cases cited above, it seems possible 
that when a case involving a California interlocutory decree is sub- 
mitted for its decision, it will hold that such a decree has no effect 
upon the marital status of the parties for the purposes of the fed- 
eral income tax. This conclusion may be drawn from the Califor- 
nia Civil Code, which provides that if the court determines that a 
divorce should be granted, “an interlocutory judgment” must be 
entered, and further that when one year has expired after the entry 
of such interlocutory judgment, the court may enter a “final judg- 
ment.”” Such final judgment will restore the parties to the status 
of single persons and permit either to marry after entry thereof. 
On this latter point California law appears to be substantially the 
same as Utah and Colorado law. 

As a possible indication that the Treasury Department will not 
follow the principle of the Eccles case, it is to be noted that the 
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Commissioner did not acquiesce in the Tax Court decision (Inter- 
nal Revenue Bulletin No. 15, page 1). 

Nonetheless, perhaps in the face of additional decisions or for 
other reasons, the Bureau well might reverse its prior rulings 
applicable to residents of California and make such reversal retro- 
active. In the light of this possibility, it is suggested that an attor- 
ney should give consideration to the following courses of action: 

(1) Having the spouse who reported and paid tax upon more 
than one-half of the community income received during the period 
of the interlocutory decree file a protective refund claim. Such a 
refund claim would be contingent upon the reversal by the Bureau 
of its prior rulings. 

(2) Drafting property settlement agreements in such a manner 
as to specify with precision the obligation of each spouse with 
respect to income tax returns covering the interlocutory period to 
take into account the possible change in Bureau policy. Specifically 
to be included would be the manner of signing and filing of the 
returns and the responsibility for payment of the tax shown on 
the returns and of any additional amounts found to be due after 
government audit. 

(3) Incorporating in property settlement agreements covering 
the interlocutory period that are drawn in conformance with exist- 
ing Bureau rulings a general savings clause as a precaution against 
the possible reversal in Bureau policy. 


“2 -2 


“An experience of 13 years as a member of the Committee of 
Professional Ethics and Grievances of the American Bar Asso- 
ciation, five of which I served as chairman, and the studies I 
have made in this field in connection with the Survey of the Legal 
Profession, lead me to the conclusion that if we are to attain our 
goals we must have a sound inculcation in our law schools of the 
duties and obligations which devolve upon a lawyer and of the 
professional standards to which he should adhere. I do not mean 
by this a mere teaching of the abstract standards defined in the 
Canons of Ethics. It should be a much broader course, empha- 
sizing the lawyer’s responsibility to his client, to his profession, 
to the courts, and to the public—the responsibilities which 
devolve upon a lawyer upon becoming a member of the legal 
profession.”—Honorable Orie L. Phillips, Chief Judge, U.S. 
Court of Appeals, Tenth Circuit. 
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Wo thers if n ce 


By George Harnagel, Jr. 


NTERESTED members of the senior 

class of the Minneapolis public schools 
were recently given a summary of the 
qualifications and work of lawyers at a 
forum conducted by the Minnesota State 
and Hennepin County Bar Associations. 
The students were addressed by a judge 
and 14 attorneys on education for the pro- 
fession and the work of the general prac- 
titioner and of various legal specialists. 

George Harnagel, Jr. The forum was presented as part of the 
vocational orientation program of the Minneapolis schools and 
was arranged by the public relations committee of the County 





Association. 
* * * 

The Iowa State Bar Association has a Special Committee on 
Central Purchasing which is endeavoring to work out arrange- 
ments with one or more office supply companies under which 
members of the Association would be entitled to make purchases 
at substantial discounts. 

e's 

The Lawyer Placement Committee of the Detroit Bar Asso- 
ciation has launched a publicity campaign for the purpose of 
expediting the placement of lawyers and law students seeking 
employment or office space. 

* * * 

Nearly 250 members of the Association of the Bar of the City 
of New York recently joined with the United Nations Lawyers 
Group in a discussion of the extent to which sovereign immunity 
should be granted in the courts of the world to agencies of the 
sovereign engaged in commercial enterprises. 

os 

A new group, The 50-Year Club, has been organized within the 
Philadelphia Bar Association. As its name indicates, it is com- 
posed of lawyers who have been admitted to the bar for at least 
half a century. When the idea was first proposed it was thought 
that perhaps as many as 25 members of the Association would be 
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eligible, but the true figure turned out to be 108. 
* * * 

The Public Relations Committee of the Utah Bar Association 
is sponsoring a weekly series of radio broadcasts under the general 
title of “It’s the Law in Utah.” 

Listeners are urged to send in their legal questions with the 
reservation that complicated and intricate questions should be 
submitted to their attorney. In this program the people are given 
some indication as to what the problems of the legal profession 
are, the duties and responsibilities of lawyers, and the role the 
“Family Attorney” plays in the well ordered everyday life. The 
average citizen is urged to consult his lawyer if he has a legal 
problem, just as he would consult his doctor if he were sick 
or some bank if he were in financial difficulties. 

* * * 

The Board of Governors of the Illinois Bar Association has 
increased the annual dues of active members to $25, except that 
those under thirty-five years of age who have practiced less 
than five years will pay $7.50. 

* * * 

The Public Relations Committee of the Ohio State Bar Asso- 
ciation has embarked on an extensive program. This includes 
the use of a series of newspaper articles, the distribution of pam- 
phlets on legal subjects, a speakers bureau and the use of radio 
and television. These activities are all carried on with the assistance 
and cooperation of the local bar associations throughout the state. 

* * x 

Three times a week for over a year the Boston Traveler has 
printed a short article under the heading “It’s the Law.” These 
are prepared by an anonymous committee of the Massachusetts 
Bar Association as part of its public relations program. Each 
article ends with this statement: “This column, based on Massa- 
chusetts law, is written to inform, not to advise. Any variation 
in the facts of any case can materially affect the result.” 

* * * 
PUBLIC RELATIONS REMINDER 

Surveys show that uncertainty as to legal fees and fear of being 
overcharged deter many people from seeking needed help from an 
attorney. Make it a point to explain your fee arrangements to your 
clients in advance and to help them gauge their legal expenses. 
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Silver Memories 
FB otc hire Rr ctr otic firo trae 


Compiled from the World Almanac and the L. A. Daily Journal 
of August 1928, by A. Stevens Halsted, Jr. 

T has been recommended to the State 
Bar Governors that all contingent fee 
contracts covering compensation for 
damages sustained in accidents be submit- 
ted to the courts for approval. Further, 
that any settlement shall be void if made 
within a certain number of days following 
an accident. Under present practices dras- 
tic measures must almost be taken to 
enable the doctor to reach the bleeding 
A. Stevens Halsted, Jr. patient in advance of ambulance chasers. 
The recent St. Francis dam disaster here, and the telescoping of a 
Key Route car by a Sacramento Northern train on the Key Route 
pier a year ago, are evidences of the activities of so-called “investi- 
gators” and their attorney colleagues. Immediately following the 
St. Francis dam tragedy, a former lawyer from the Bay region 
came south, and with a disbarred lawyer acting as his “investi- 





gator’, set about signing up the survivors of the disaster on con- 
tingent fee claims for damages. 
* * * 

Superior Court Judge Samuel Blake has ruled in effect that 
a flivver is a “tin-can” by holding that no distinction can be 
made when old flivvers are dumped in with old tin-cans and 
consigned to the dump heap. 

2k * * 

Herbert Hoover, in the visible presence of 70,000 persons, 
and heard by radio by millions, delivered his speech of accept- 
ance of the Republican presidential nomination in the Stanford 
University Stadium. 

* * * 


In Albany Governor Alfred E. Smith has been formally 
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notified of and accepted the Democratic nomination for Presi- 
dent. The largest network ever assembled in the eight-year 
history of broadcasting was hooked-up for his acceptance 
speech, with 105 transmitters on the air. Smith pledged prohi- 
bition enforcement and favors State control of liquor traffic. 


* * * 


An action has been filed attacking the California gasoline 
tax on three grounds: the 3c gasoline tax is illegal because it 
levies a tax on a post-road, contrary to the laws of the state; 
the state is receiving millions of dollars from the Federal Gov- 
ernment for highways with the understanding that no tolls will 
be collected on post-roads; and the state is making a “gift” of 
certain money to gasoline companies in permitting them to 
retain the 3c tax in their possession for periods of 3 months and 
to have the use of the money free of interest during that time. 


ee 


Sweeping changes are being made in the District Attorney’s 
office. The position of Chief Trial Deputy formerly held by 
Donald L. MacKay is being abolished and seven trial teams of 
three deputies each are being created to take care of cases all 
the way through the courts. The teams will be made up as fol- 
lows: E. J. Dennison, A. S. Colgrove and E. T. Fee; James P. 
Costello, C. D. Holland and W. O. Russell; Fred Shelley, C. D. 
Crail, and W. Sanborn; H. S. G. McCartney, W. J. Choate and 
Robert Cushman; B. J. Scheinman, J. Richardson and Clarence 
Hunt; Leo Aggeler, Thurmond Clarke and E. O. Lippold; 
Jesse Frampton, Richard Garvey and C. V. Kearney. 


 - -s£ 


A meeting of several hundred of the bar’s younger members, 
officially known as the “Junior Committee of the Los Angeles 
Bar Association” has been called by Chairman Charles E. 
(“Chuck”) Beardsley. This group, comprised of all male mem- 
bers of the Bar Association admitted since 1923, was organized 
earlier this year to give the younger members a greater partici- 
pation in the activities of the bar. Superior Court Judges Edwin 
F. Hahn, Douglas L. Edmonds, William C. Doran, William T. 
Aggeler, Daniel Beecher, Charles C. Montgomery, Fletcher 
Bowron and Emmet H. Wilson will be present at the meeting. 

(Continued on page 422) 
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THE CALIFORNIA YOUTH AUTHORITY 
(Continued from page 390) 

attorney, and the probation officer regarding the career, habits, 
degree of education, age, nationality, parentage, previous occupa- 
tion, associates, industry, and character of the ward.® 

The Youth Authority must notify the court within ten days of 
acceptance or rejection of such request, and if accepted, the court 
must commit the youth and the Authority must designate the place 
of preliminary detention to which the committing court makes the 
order for delivery of the youth. 


REFERRAL AND ACCEPTANCE DISCRETIONARY 

Section 1731.5 makes it discretionary with the courts to refer 
cases to the Authority, and discretionary with the Authority to 
accept the case so referred. When the court, in its discretion, refers 
a juvenile court ward, or a youth convicted of a public offense and 
under 21 years of age at the time /of apprehension therefor, and not 
sentenced to death, life imprisonment, or imprisonment for 90 days 
or less, to the Authority, the Authority may, after a careful exami- 
nation of the case history of the youth, accept or reject the case, 
depending upon whether the youth is amenable to treatment by the 
Authority, or would probably benefit from its training program. If 
the Authority believes that any youth referred to it can be mate- 
rially benefited by the training and treatment of the Youth Author- 
ity, and that proper and adequate facilities exist for the care of such 
youth, it may so certify to the court, and “the court shall thereupon 
commit” the youth to the Authority. Thus far, very few commit- 
ments have been rejected by the Authority, and those which were 
rejected were generally confirmed serious offenders or youths other- 
wise not amenable to the Youth Authority training and treatment 
program. Sections 747 and 1737.1 of the Welfare and Institutions 
Code, though seldom invoked, permit the Authority to return to the 
committing court a youth found, after acceptance, to be untrainable. 


COMMITMENTS APPEALABLE 
A commitment to the Youth Authority is an appealable judgment 
(Section 1737.5, Welfare and Institutions Code). This, however, 
does not affect the defendant’s right to appeal from the judgment of 
conviction. (Section 1739, Welfare and Institutions Code). 


While a commitment is appealable, it is not stayed unless there is 


®Sec. 1751, Welfare and Institutions Code, authorizes the adoption and enforcement of 
administrative regulations by the Authority. 
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admission to bail under Section 1272 of the Penal Code or a release 
is granted by the court under conditions set forth in Section 1739(c) 
of the Welfare and Institutions Code. 

The abuse of the trial court’s discretion, as shown by its use of 
the wrong criteria in determining whether a defendant should be 
referred to the Authority, can be reviewed on appeal. 

People v. Walker, 82 Cal. App. (2d) 196, 202; 

People v. Doyle, 108 Cal. App. (2d) 827; 

In re McInturff, 37 Cal. (2d) 876. 

‘ .. . The final determination as to whether or not the defend- 
ant is a proper subject for commitment to the Youth Authority will 
lie with that body and not the trial court.” People v. Walker, 82 
Cal. App. (2d) 196, 202. 

An abuse of discretion.in denying a petition to vacate an order 
committing a minor to the Youth Authority may be grounds for 
reversal. 

In re Contreras, 109 Cal. App. (2d) 787. 

Obviously there is no issue of granting or waiving a jury trial, 
since only those who have been convicted after trial or plea of 
guilty, or who are wards of the Juvenile Court, are committed to 
the Youth Authority. (Sec. 1731.5, Welfare and Institutions Code). 

LEGALITY OF TRANSFERS TO STATE PRISONS 

One of the most serious functions of the Youth Authority is, in 
certain appropriate cases, the transfer of wards to San Quentin or 
other state prison. The legality of such transfer or commitment by 
the Youth Authority to San Quentin or other state prison has been 
upheld by the California courts as a lawful delegation of judicial 
power. (Sec People v. Scherbing, 9 3Cal. App. (2d) 736.) 

NATURE AND DUTIES OF THE YOUTH AUTHORITY 

The Youth Authority consists of three members’ appointed by 
the Governor, subject to confirmation by the Senate, for four-year 
terms. The Authority has the complete responsibility for classifica- 
tion, segregation, parole, and discharge of all youth committed to 
it by the courts. 
tions by physicians, psychiatrists, psychologists, and counsellors, 


Accordingly, the Authority, based on recommenda- 


first of all decides what kind of individual treatment is needed, 
where the ward should be treated, and when and under what con- 
ditions the ward should be paroled. 

7The Legislature recently authorized an increase from three to five Members of the Youth 


Authority. Stats. 1953, Ch. 651. . : 
8Section 1725 and Section 1767 of the Welfare and Institutions Code. 
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The Youth Authority, sitting in hearings at the various facilities, 
exercises substantial quasi-judicial statutory powers of classifica- 
tion, segregation, parole, and discharge. The powers and duties of 
the Authority in respect to classification, segregation, parole, and 
discharge of persons committed to it must be performed by the 
Authority as such, and may not be delegated to or performed by 
any individual member. The Director and Chairman of the Youth 
Authority has the direct administrative responsibility for carrying 
out the treatment and training program in the various Youth Au 
thority facilities. 

As of April 31, 1953, the Authority had 2,538 boys and girls 
confined in its six correctional schools and three forestry camps, 
and had 5,436 on parole throughout California.* Interestingly 
enough, approximately 87% of the total number of wards are boys, 
and approximately 13% girls, or a ratio of nearly six to one. 

For the guidance of the Authority, each youth is individually 
studied by competent psychiatrists, psychologists, and physicians 
for approximately six weeks at a diagnostic reception center.'’ 
During this period he is given thorough psychological, educational, 
aptitude, and vocational tests, including the Wechsler-Bellevue, 
Rorschach, Gestalt, Kuder, California Achievement, Minnesota 
Multiphasic Personality, and other tests. A clinic summary report 
is prepared setting forth his family background, his juvenile arrest 
history, facts of the commitment offense, his version thereof, mili- 
tary record, medical, social, psychological, vocational, psychiatric, 
and custodial evaluation, observation of his strengths and weak- 
nesses of character and personality, reaction to his counsellors and 
adjustment with other youths, and final composite staff recom- 
mendations as to the type of custody, whether close, medium, or 
minimum, and recommendations for type of training and treatment, 
and an estimate of the probable length of time necessary to rehabili- 
tate the youth. 

Thus, when the youth appears before the members of the Au- 
thority, they probably know more facts about him than anyone has 
ever known, including the youth himself 


*The six correctional schools comprise Fricot Ranch School for Boys (ages 8 to 15); Fred 
C. Nelles School for Boys (ages 12 to 15); Paso Robles School for Boys (14 to 17); Preston 
School of Industry (ages 16 to 18); Los Guilucos School for Girls (girls ages 8 to 15); and 
Ventura School for Girls (ages 15 to 21); and forestry camps at Coarsegold, Pine Grove, and 
Ben Lomond. (Ages 16 to 21). 

"The Youth Authority operates a diagnostic and reception center at Waterman, Califor- 
nia; for male offenders over 18, uses the Guidance Center at California Institution for Men 
located at Chino; and has two new diagnostic and reception centers under construction, one 
a, Norwalk to serve Southern California, and the other at Sacramento, to serve Northern 
California. 
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Obviously any estimate of time for rehabilitation deals neces- 
sarily in imponderables, although adequate factual data underlying 
the decision or recommendation have been carefully assembled and 
set forth in the clinic report. There is no such thing as a sentence 
by the Youth Authority, but rather an assignment to individualized 
training and treatment in a particular type of custody and facility 
and to a program best calculated to rehabilitate, in the opinion of 
those who have given individual study and attention to the boy’s 
personality, character, and needs. 

The assignment of the youth to a facility is based upon the facts 
set forth in the clinic report, the age and sex of the ward, and the 
nature and probable duration of the training and treatment required 
by the individual youth. 

The academic training covers nearly every grade school and high 
school subject, while trade training includes nearly every trade and 
vocational skill, such as carpentry, sheet metal, radio repair, elec- 
tronics, shoe repair, machine shop, poultry, dairy and stock raising, 
agriculture, print shop, laundry, culinary, mechanical drawing, auto 
body shop, aircraft mechanics, upholstering, and furniture manu- 
facturing. 
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On the distaff side, in addition to academic training, trade train- 
ing includes sewing, cooking, garment making, power machine 
operation, music, cosmetology, and commercial training. Conse- 
quently, many Youth Authority wards graduate from high school 
and also acquire trade training enabling them to earn an honest 
living when they are paroled. 

After assignment to a facility and completion of the necessary 
training and treatment, those who see him from day to day, includ- 
ing his teachers, his supervisors, his counsellors, and the psycholo- 
gists, medical officer, superintendent, and others constituting the 
Classification Committee, may make a recommendation to the Au- 
thority for his consideration for parole. This may occur at the 
initial hearing in certain types of cases; or it may occur from one 
to twelve months or more later, depending upon the progress made 
by the ward toward rehabilitation, as determined by those who have 
studied him most closely and have seen him most frequently’ in 
day-to-day contacts within the facility. 

Thus the old concepts of “‘doing time” and “paying the penalty” 
have given way to the more modern, effective, and practical con- 
tinuation of academic and vocational progress and adjustment 
within the institution in order to provide for the youth’s proper 
adjustment upon return to the community. 


TREATMENT 

The correctional treatment of the Youth Authority is founded on 
the idea that the anti-social behavior of youths is a symptom of a 
maladjusted, emotionally unstable, and disturbed youngster, and 
that the sound approach is not to apply a palliative for the symptom, 
but to find the basic cause, and to seek to remove the cause of his 
maladjustment and consequent delinquency or criminality. It is 
therefore necessary to study the individual youth in order to under- 
stand him and his behavior. We must regard him largely as a 
product of his heredity and environment, without overlooking that 
he is in varying degrees capable of exercising a free will of his own. 


It also becomes increasingly evident that we must “work up- 
stream’ as far as possible in the lives of youngsters, in order to 
detect and correct maladjustments and delinquent or criminal 
tendencies at an early age."’ It has been pointed out that the symp- 


"See “The Criminal, The Judge, and the Public’ by F. Alexander and H. Staub, Mac- 
Millan, N. Y. 
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toms of maladjustment often first appear during the period from 
five to seven years of age or even earlier.'* This makes early detec- 
tion of signs of maladjustment of paramount importance. The 
longer the time that elapses before the signs of deviant behavior are 
detected, the less are the chances of successful treatment, since each 
act of deviant behavior further entrenches the pattern of mal- 
adjusted conduct. 

Most Youth Authority wards have long been known as “‘dis- 
turbed youngsters” at home, at school, on the playground, and to 
the juvenile officers, and have usually evidenced maladjustments 
for many months or even years, before exhausting the patience of 
the local authorities, or before perpetrating the offense for which 
they are committed to the Youth Authority. Therefore, the early 
spotting of maladjusted children in the home, in the schools, and 
elsewhere in the local communities is necessary in order to apply 
those measures necessary to prevent them from erupting into overt 
acts of serious delinquency or crime. 

Although some writers have in the past ascribed juvenile de- 


2See Unraveling Juvenile Delinquency, ‘““Harvard Law School Studies in Criminology” 
by Sheldon and Eleanor Glueck, 1950, pages 28, 154, and 257. 
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linquency variously to poverty, to malnutrition, to broken homes, 
to rejection by parents, to over-protection by parents, to congenital 
factors, to overweight, to underweight, and even to lack of sphincter 
muscle control, modern experts see no single cause of juvenile 
delinquency, although one or more of the above factors frequently 
occur in the lives of youthful offenders. 


PARENTAL RESPONSIBILITY 

Certainly broken homes or other traumatic experiences in the 
intrafamilial relationships are most frequent accompaniments of 
juvenile delinquency. 

Recent studies indicate a widespread increase of juvenile de- 
linquency on a national basis, which may not pass the peak until 
1955 to 1960, when the World War II babies will reach their late 
teens.’* A large number of rejectees and ejectees from the armed 
forces by reason of delinquency or crime committed before induc- 
tion, or during service, have reached the Youth Authority. Many 
persons place the blame largely on the parents and the home. Two 
outstanding experts on juvenile delinquency, Dr. Sheldon Glueck 
and Dr. Eleanor Glueck of the Harvard Law School, in their well- 
known book entitled, Unraveling Juvenile Delinquency, indicate 
that the best safeguard against maladjustment and juvenile de- 
linquency is the sincere affection of a sound, intact home.'* This is 
no over simplification. The timeworn cliches that “there are no 
delinquent children, only delinquent parents,” and “there are no 
problem children, only children with problems,” contain a great 
deal of truth! 


It should be pointed out that though the numbers of our youth 
who get into trouble are substantial, the percentage is not very 
large. In 1951 only about 4% of the estimated 1,450,000 youth in 
California were arrested and only .001% were actually committed to 
the California Youth Authority. 


MOLLYCODDLING IS TABOO 
The rehabilitative program of the Youth Authority has no place 


‘ 


for mollycoddling, or the “‘sob-sister” approach on the one hand, or 


the punitive “lock-’em-up and throw the key away” approach on the 
other hand, but is based upon the sound application of scientific 


“Statement in Address by Bertram M. Beck, Director, Special Juvenile Delinquency 
Project, U. S. Children’s Bureau at Training Conference in Law Enforcement, Protective, and 
Correctional Personnel, University of California, Los Angeles, May 1, 1953. 

“See Unraveling Juvenile Delinquency, ‘Harvard Law School Studies in Criminology’ 
by Sheldon and Eleanor Glueck, 1950, Page 287. 
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principles to observable facts and data accumulated by trained ex- 
perts. 

Naturally, since penology is not an exact science, there must nec- 
essarily be some allowable margin of error and tolerance of the 
human factor. Frank recognition is made of the fact that although 
maladjusted and delinquent youngsters are unstable and unpredicta- 
ble in their conduct, yet this maladjustment can generally be cor- 
rected and the youth helped to lead a useful life. 


DISCHARGE OF WARDS 
Every ward who is honorably discharged from control by the 


California Youth Authority with a good record on parole, and who 
has not been placed in a state prison, must, under the law, be re- 
leased from all penalties and disabilities resulting from the offense 
for which he was committed. Furthermore, any ward discharged, 
whether honorably or not, may petition the court to set aside the 
verdict or plea of guilty, and dismiss the information and obtain 
release from all penalties and disabilities. (Section 1772, Welfare 
& Institutions Code). 


LIMITED DETENTION PERIODS 
The Youth Authority Act limits the period of detention and 


parole, so that a person committed is entitled to a discharge (1) if 
committed by the Juvenile Court, after 2 years or age 21, whichever 
is later; (2) if convicted of a misdemeanor, after 2 years or age 23, 
whichever is later; (3) if convicted of a felony, at age 25, unless on 
petition of the Authority and after court hearing he is given proba- 
tion or is imprisoned. (Sections 1769, 1770, 1771, and 1780. Wel- 
fare and Institutions Code.) The Act also requires discharge by 
the Youth Authority prior to the expiration of the limits of deten- 
tion, ‘‘as soon as in its opinion there is reasonable probability that 
he can be given full liberty without danger to the public’. 


See Section 1765, Welfare and Institutions Code. 
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In a majority of cases, the parole supervision continues until the 
age of 25 years, and more or less continuous counselling by the 
parole officer helps to build up the ward’s status in the home and 
community during the most difficult years of social adjustment. 


RETURN TO SOCIETY 

The ultimate objective of the Youth Authority School and Camp 
Rehabilitation Program is the return of the boy or girl to a law- 
abiding, well-adjusted community life. When the Classification 
Committee of the school or camp feels that the youth has demon- 
strated ability to adjust to life in free society, they may recommend 
that the Youth Authority grant parole, whereupon the case is placed 
upon the calendar of the Authority at that particular institution, at 
its next meeting. The law requires that the Authority interview each 
ward at least once a year (See Section 1762, Welfare and Institu- 
tions Code). Actually, most of the wards appear before the Author- 
ity several times a year on initial appearance, or for progress review, 
or on referral to parole, and for approval of parole plans prior to 
release. 

The Authority reviews each case record, each boy and girl per- 
sonally appears before the Authority, and if the Authority finds 
the youth has made adequate progress and is ready to return to the 
community, the case is referred to the parole division for prepara- 
tion of parole plans. A parole officer then develops a parole plan 
for placement of the youth, which preferably includes a return home, 
and usually a return to public school or employment in trade or 
agriculture. Frequently, however, there is no home at all, or no fit 
home to which the youth may safely be returned, in which event 
placement must be made in a foster home, or in an independent 
placement. A large percentage of youths under 14 years of age are 
placed in foster homes. When the parole plans have been approved 
by the Board, the youth is released on parole, and it is at this point 
that local communities can help the youth succeed by giving en- 
couragement and employment opportunities. 

The public is coming to realize that nearly all of the boys and 
girls eventually must return to the community from which they 
came, and that most of them use their academic and vocational 
training acquired from the Youth Authority to establish themselves 
as decent, law-abiding citizens. 

CONCLUSION 
The legal profession is entitled to great credit for having pro- 
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duced such an enlightened statute for the protection of society and 
for the rehabilitation of youthful offenders by training and treat- 
ment at Youth Authority facilities and by counsel and guidance dur- 
ing parole. The organized bar has thus contributed magnificently to 
the conservation of California’s, and indeed America’s greatest re- 
source. The legal profession may well be proud of its product! 


LET’S CO-QPERATE—NOT COMPETE 
(Continued from page 392) 
suggestions with a more open mind. 

Would it not have been better for all concerned if the lawyer 
had given careful and objective consideration to the underwriter’s 
recommendation ? Even if he objected to some or all of the sugges- 
tions of the underwriter, he could have met with the client and the 
underwriter in an open-minded attempt to assist them in achieving 
the objectives desired by all. If the attorney had done that, and had 
he exhibited a reasonable spirit of cooperation, the heirs of his 
former client would not now be looking for both the extra tax 
money and a new attorney. 

This is a negative example. For a positive example I give you 
another case of which I have definite knowledge. 

Several years ago a life underwriter, in following up an inquiry 
about an annuity, discovered that the prospect had no need for 
additional income, but was faced with a definite estate tax problem. 
After obtaining the necessary information about the ownership 
and acquisition dates of the prospect’s and his wife’s property, 
the underwriter prepared pro-forma tax calculations to illustrate 
the existing apparent tax liability, assuming, first, that the wife 
would be the survivor, and, second, that the prospect would be 
the survivor. Certain suggestions were also made for the use of 
life insurance and trusts. Revised pro-forma tax calculations were 
also presented to illustrate the lesser amount of apparent tax 
liability which it seemed that adoption of these recommendations 
would produce. The underwriter pointed out that the figures were 
presented merely to illustrate possible savings and should be 
reviewed by the prospect’s attorney. The underwriter suggested 
that a four-way conference be arranged between the prospect, his 
trust officer, his attorney and the underwriter. This was done, and 


several such conferences were held. The attorney and trust officer 





Lets spell it out... 





Bank of America 


Trust Management 


tiniest 


keeps you in the 


picture -- but 


relieves you of 





burdensome tasks 














) Bank of 
saan America 


NATIONAL $RY5NG3 ASSOCIATION 
MEMBER FEDERAL DEPOSIT INSURANCE 
CORPORATION 











of 
ca 


CIATION 


SURANCE 











August, 1953 415 
both worked with the underwriter in a spirit of cooperation. 

All parties profited. The attorney because he drew wills for both 
the husband and wife, and he prepared trust agreements which 
they signed. The trust officer, as his organization became trustee 
under a living trust and was named as co-executor and testamen- 
tary trustee in the wills. The underwriter profited, as most of the 
life insurance he had recommended was purchased. The client 
profited because his affairs were put in good shape. 

Proof that the client was satisfied is found in the fact that 
he later consulted the insurance man on other insurance matters, 
and, still later, he again employed the attorney to create another 
trust in which no life insurance was involved. 

Several years after the original work was completed this man’s 
wife died. He employed the same lawyer to act as attorney for her 
estate. The tax liability was almost that which had beeri estimated. 
Also, the need having been anticipated, the funds were available 
without undue liquidation losses. The trustee is now accumulating 
the income from the wife’s testamentary trust for the later benefit 
of the son and daughter. The son and daughter are receiving an 
income from life insurance which was placed on their mother’s life 
as part of the plan. The anticipated estate and inheritance tax 
savings were realized. The income which is accumulating in the 
trust for the son and daughter is taxable to the trust for income 
tax purposes. This produces a current income tax advantage. The 
life insurance on the wife’s life was not subjected to estate and 
inheritance taxes, and the income which this life insurance is pro- 
ducing for the son and daughter is free from income tax. Is it 
any wonder that this client and his children are well pleased with 
their lawyer, their trust officer and their life underwriter ? 

This is a positive, actual example. I relate it here in the hope 
that it will emphasize my plea for cooperation. The goal of each 
of us should be to do a continually better job for those we serve. 
Through tolerance, understanding, and cooperation we can help 
each other to attain that goal. 


PUBLIC RELATIONS REMINDER 

“The place to begin a public relations program is where the 
lawyers are already near the people—across their desks, in the 
courts, and in their home towns. Lawyers must be good neighbors 
and good citizens.” (Benton J. Ballard, Public Relations Director 
of the State Bar of California. ) 
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RESPECT DUE JUDICIAL OFFICERS 
(Continued from page 394) 

It is hard for lawyers advocating their client’s cause to eschew 
personalities. It is very easy to contravene the ethical standards 
when the defense of a client’s cause takes the form of an attack on 
the Judge. This occurred in an early California case where an at- 
tack was made upon one of the Justices of the Supreme Court of 
California. The Justice was accused of being one of the conspir- 
ators which achieved certain unlawful acts in the administration of 
an estate. Among the accusation was one couched in the form of a 
question: “Could a more villainous deed than that be conceived ?” 
The court said : 

“We appreciate the right of counsel to fully argue their 

cases, to comment on witnesses whoever they may be, 
and to present views and press arguments within any rea- 
sonable bounds of propriety. There need be no difficulty 
in this court on that subject. It would be hard, no doubt, 
to designate a line that would in all cases properly divide 
free speech from license. But there is no trouble in the 
case at bar on that score, for the conduct of the respondent 
is, beyond doubt, entirely on the side of unbridled license. 
Of course, the fact that an atiorney has been elected a 
justice of this court does not shield him from any fair 
criticism of his conduct when an attorney ; but, when there 
is such unwarrantable language as that used by respond- 
ent, it is manifest that it was used because the person 
assailed was a justice of this court, and with intent to com- 
mit a contempt of this court.’’* 

The pattern has been the same through our long judicial history. 
So over fifty years later we find the Supreme Court of California 
taking a similar attitude when an attorney had unnecessarily in an 
open letter maligned a judge of a lower court. He referred to him 
as a “petty judge” and having “wind” as a chief characteristic. The 
court could find no excuse for such language either in the law of 
free speech or in the law of advocacy. To the argument that the 
statements were, at most, libel on the Judge as to which the defense 
of truth and privilege applied, the court gave this answer: 

“This proceeding arises out of charges that the petitioner 


*(1n Re Philbrook, 1895, 105 Cal. 471, 477-478). 
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violated his duties as an attorney. As such he must answer 
for his disrespectful demeanor towards the courts and for 
engaging in offensive personality regardless of whether 
or not his conduct be considered libelous.’”® 


3ut while the courts are anxious to hold the attorney to a strict 
rule of respect for the judicial office, they are careful lest too 
narrow an application of the tenet result in discouraging vigorous 
advocacy. So the courts have repeatedly held that merely vigorous 
advocacy, even if it reflects indirectly on the legal knowledge or 
the impartiality of the Judge, does not constitute a violation of the 
tenet. In a leading case on the subject, the attorney had insisted 
that he take part in an election contest. When denied the right, he 
persisted. The Court held that as he was duly employed by an in- 
terested party in the proceedings, he was not guilty of contempt in 
persisting on the right to represent him. The Court used language 
which has been repeated often since because it expresses fully the 
right of an attorney to be a good advocate. I quote the language: 


“A lawyer, when engaged in the trial of a case, is not only 
vested with the right, but, under his oath as such officer 
of the court, is charged with the duty of safeguarding the 
interests of his client in the trial of an issue involving such 
interests. For this purpose, in a trial, it is his sworn duty, 
when the cause requires it, to offer testimony in behalf of 
his client or in support of his case in accordance with his 
theory of the case, to object to testimony offered by his 
adversary, to interrogate witnesses, and to present and 
argue to the court his objections or points touching the 
legal propriety or impropriety of the testimony or of par- 
ticular questions propounded to the witnesses. If, in dis- 
charging this duty, he happens to be persistent or ve- 
hement or both in the presentation of his points, he is still, 
nevertheless, within his legitimate rights as an attorney, 
so long as his language is not offensive or in contraven- 
tion of the common rules of decorum and propriety. As 
well may be expected in forensic polemics, he cannot al- 
ways be right, and may wholly be wrong in his position 
upon the legal question under argument, and to the mind 
of the court so plainly wrong that the latter may conceive 
that it requires no enlightenment from the argument of 
counsel. But, whether right or wrong, he has the right to 
an opportunity to present his theory of the case on any 
occasion where the exigency of the pending point in his 
judgment requires or justifies it.’”® 

5Hogan v. State Bar, 1951, 36 Cal.(2) 807, 811). 

®(Platnauer v. Superior Court, 1917, 32 Cal. App. 463, 474-475). 
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This ruling is in line with the older rule in the Shortridge case’ in 
that both held that a court cannot arbitrarily, under the penalty of 
contempt, deprive an attorney of the right to represent his client. 
The manner of speech is not strictly limited. So we have a case 
in which an attorney who had protested that the appointment of a 
guardian ad litem for a woman in a divorce action who was over 
18, had resulted in defeating the ends of justice, was held not 
guilty of contempt.* 

While the trial judge may control the manner of examination of 
a witness, the higher courts have not sustained the action of trial 
judges in finding guilty of contempt attorneys who have failed to 
desist from a method .of examination, after admonition by the 
court, when the inquiry was germane to the issue.’ But, at the same 
time, the courts have consistently reminded the bar as Mr. Justice 
Robert H. Jackson did in a recent contempt case, that, while they 
will protect the lawyers in their zeal, they will also insist that it do 
not degenerate into Billingsgate. The words are: 

“But that there may be no misunderstanding, we make 
clear that this Court, if its aid be needed, will unhesitat- 
ingly protect counsel in fearless, vigorous and effective 
performance of every duty pertaining to the office of the 
advocate on behalf of any person whatsoever. But it will 
not equate contempt with courage or insults with inde- 
pendence. It will also protect the processes of orderly 
trial, which is the supreme object of the lawyer’s call- 
ing.””?° 

So I would sum up these remarks by saying that you must, at all 
times, defend the dignity of the court. While so doing, you have 
the right to be heard, you have the right to present your views of 
the law with vigor but without insult, and you have a right to 
assume the Judge before whom you practice possesses the four 
qualities which in Socrates’ opinion a Judge must possess. They are: 
“To hear courteously ; 
To answer wisely ; 
To consider soberly ; 
To decide impartially.” 
Of course, it helps a good deal if he also knows some law. And your 


™(In Re Shortridge, supra.) 

8(Raiden v. Superior Court, 1949, 34 Cal.(2) 83). 

(Curran v. Superior Court, 1925, 72 Cal. App. 258; Bennett v. Superior Court, 
1946, 73 Cal. App.(2) 203). 

10(Sacher v. United States, 1952, 343 U. S. 1, 13-14). 
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chief function may be to impart that knowledge to him without 
offense. Remember, also, that as the Judge has the last say there 
is little to be gained by the type of presentation which unnecessarily 
antagonizes the Judge. 

In 1792, Thomas Erskine, who later became Lord Chancellor, in 
defending Thomas Paine, charged in England with seditious libel 
for publishing ““The Rights of Man”, told the jury this story from 
Lucian : 

Jupiter and a countryman were walking side by side talking 
amicably about Heaven and Earth. Jupiter was most loquacious 
and the countryman listened, and, for the most part, readily agreed. 
A point was reached in the conversation, however, when the 
countryman waivered and expressed doubt as to what Jupiter was 
saying. Angered, Jupiter threatened him with this thunder. “Ah, 
Ah,” said the countryman, “Now, Jupiter, I know that you are 
wrong. You are always wrong when you appeal to your thunder.” 

Erskine, a loyal monarchist, — in that tradition which made him 
the great lawyer that he was, — was defending the right of Thomas 
Paine to advocate the abolition of the monarchy. So he pointed the 
moral of the story to the Jury in this manner: This is the case with 
me, I can reason with the people of England, but I cannot fight 
against the thunder of authority. 

So you in your dealing with Judges, may find it more rewarding 
to reason with a Judge than to run the risk of having him invoke 
the thunder of his authority. He may listen to reason. But you 
fight a losing fight against the thunder of his authority. 


* * * 


“No man can ever be a truly great lawyer, who is not in 
every sense of the word, a good man. There is no profession in 
which moral character is so soon fixed as in that of the law; 
there is none in which it is subjected to severer scrutiny by the 
public. It is well that it is so. The things we hold dearest on 
earth—our fortunes, reputations, domestic peace, the future of 
those dearest to us, nay, liberty and life itself, we confide to the 
integrity of our legal counsellors and advocates. Their character 
must be not only without a stain, but without suspicion. From the 
very commencement of a lawyer’s career, let him cultivate, above 
all things, truth, simplicity and candor; they are the cardinal 
virtues of a lawyer.’’—From “Professional Ethics” by Judge George 
Sharswood, originally published in 1854. 
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What Should Be Done 
About Charitable Bequests ? 


The committee on Probate Law and Procedure has under con- 
sideration the advisability of either: (a) amending Sections 41, 
42 & 43 of the Probate Code so as to clarify the principles therein 
expressed, or (b) repealing them all together. As they now stand 
the sections present an anomalous situation, purporting to impose 
time and other limitations on testamentary gifts to charity, whiie 
at the same time presenting a legislative loophole through which 
all these limitations may be avoided. (See Davis Estate, 74 Cal. 
App. (2d) 357; Haines Estate, 76 Cal. App. (2d) 673; and 
Leymel’s Estate, 103 Cal. App. (2d) 778, as to the effect of a 
substitutional bequest to a person not of the designated class. ) 

It is the opinion of the Committee that if the principles embodied 
in the Statute of Mortmain are to be law in this state, they should 
be concisely presented without a nullifying clause and should 
perhaps be extended (although this goes outside the field of 
probate law) to include a prohibition on death-bed deeds to a 
charitable institution. On the other hand it may well be argued 
that the present requirements of competency and freedom from 
undue influence on the part of the testator are a sufficient safe- 
guard, and that such a testator should be permitted to choose his 
beneficiaries up to the very moment of his demise. This could be 
most simply achieved by repealing the three sections above cited. 

The Committee would like to hear from members of the bar 
giving their opinion on, or choice between these two alternatives. 
Comments should be sent to the chairman of the Committee, A. R. 
Kimbrough, 830 Statler Center, Los Angeles 17. 


* * * 


PUBLIC RELATIONS REMINDER 

In large measure the Bar’s public relations depend on participa- 
tion of each lawyer in his community affairs. Actually many com- 
munity projects involve legal matters. Your neighbors will welcome 
your help and advice in connection with community activities. Here 
are a few suggestions for community work: joining and guiding 
community “public interest” projects; speaking before interested 
groups on law, court procedure, and related subjects; arranging 
for trips by high school students to the courts. 
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SILVER MEMORIES 
(Continued from page 402) 

Pacific Electric Railway is advertising a $1.00 Sunday Red 
Car pass which lets you ride all day on street cars to the 
beaches, the harbors and the missions at San Fernando and 
San Gabriel, or on de luxe motor coaches over Beverly Boule- 
vard and to Hollywood. A $2.50 pass adds to your day of 
travelling the famous Mt. Lowe mountain trolley trip, and the 
circle tour to San Bernardino of the orange empire. 

x * * 

Interest rates on call money are being raised in New York 

City to 10%, the highest since November, 1920. 
* * * 


A six day institute for County and City attorneys is being 
held at U.S.C. Los Angeles City Attorney Jess E. Stephens 
is serving as chairman. Others attending are Everett W. 
Mattoon, County Counsel, W. T. Fox, Glendale City Attorney, 
and R. C. Waltz, Beverly Hills City Attorney. 


* * * 


At Denby Dale, England, 20,000 persons feasted on a 314-ton 
pie, 16 feet long and 5 feet wide, containing a ton of potatoes 
and 4 bullocks. The crust was made of 1,120 pounds of flour. 

* 6 * 


Art Goebel and Harry Tucker left Mines Field, Los Angeles, 
in a monoplane and arrived in New York City in 18 hours, 58 
minutes. 

oK OK OK 


Maurice Jones, Jr., former assistant counsel of the Southern 
California Edison Company for the past 6 years, has become 
associated with Fogel & Beman. 

* * * 


In Manchuria, Mongolian troops, led by Russians with the 
pretense of a move for Manchurian independence from Nation- 
alist China, have captured the town of Barim and killed several 
Chinese soldiers. 

x * x 

Maxim Litvinoff, Soviet Assistant Foreign Minister, has 
announced that Russia will not participate longer in League of 
Nations disarmament activities. 
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Opinion of Committee on Legal Ethics 


Los Angeles Bar Association 


OPINION NO. 206 
(July 10, 1953) 
Solicitation, Signs, Telephone Numbers, Honor and Dignity of the 
Profession. 

A sign designating law offices should be no larger and no more 
conspicuous than signs designating other law offices in the sur- 
rounding area. Questionable whether an attorney's telephone 
number should be displayed on his window. 

An inquiring attorney says that a law office is to be established 
in a small business district surrounded by a residential area, on 
the second floor of a two-story building. “Above the windows of 
the office a sign designating law offices is to be placed, conservative- 
ly built and lettered. On one central window the title Notary Public 
is to be placed. Would it be proper to place on the window in rela- 
tion with the title Notary Public, a phone number? Any comments 
as to the proper size of the sign would be appreciated.” 

The Sign: Research has revealed no discussion of signs “des- 
ignating law offices.” The common practice of placing a lawyer’s 
name and professional title, “attorney at law,” on his office window 
or door can be considered a matter of identification, rather than 
solicitation within the meaning of Rule 2, Section a, of the Rules 
of Professional Conduct (33 Cal. 2d 27). We see no reason why a 
sign above a window, instead of upon it, should be in any different 
category. 

As to the size: enlightened self-interest should dictate that an 
over-large or garish sign would not attract desirable business. 
Moreover, we are admonished that we “. . . should strive at all 
times to uphold the honor and to maintain the dignity of the pro- 
fession .. .””. ABA Canon 29. We think that the attorney’s pro- 
posed sign should be no larger and no more conspicuous than signs 
designating other law offices in the surrounding area. 

The telephone number: If the telephone number is to be that of 
a Notary Public, only, and not that of the attorney, there is no 
problem stated with which this Committee need be concerned. If 
the number is that of an attorney, there would be at least an appear- 
ance of misrepresentation to the public which, regardless of its 
importance, would be inconsistent with proper standards of honor 








424 Los ANGELES Bar BULLETIN 


and dignity. It is questionable whether an attorney’s telephone num- 
ber should be displayed on his window under any circumstances. 
This Opinion, like all Opinions of this Committee, is advisory 
only. (By-Laws, Art. VIII, Sec. 3.) 
* * * 


PUBLIC RELATIONS REMINDER 
In part the Bar’s public relations means what people think of 


lawyers. You can help increase their respect of lawyers by avoiding 
legal double talk to your own clients. Make the time and take the 
effort to explain matters to them in language which they readily 
understand. 

It is good business and good public relations not to delay in bill- 
ing clients for services rendered. 

x * x 
How our Canadian friends felt about the coronation— 
“FANFARE FOR ELIZABETH 

“Everything was right! What a constellation of supporters 
surrounded her, as she went her shining way! That true and 
splendid man, her Consort, kneeling to do her homage, and rising 
to her side. The sturdy Earl Marshal of England, whose provi- 
sion, preparation, and supervision overlooked nothing whatsoever. 
Her great friend the Archbishop, that master of spoken English, 
the complete master of the long ritual, performed with such 
unswerving precision and dignity. And it was of course for her 
Prime Minister (glory be he lived to see the day) to say the 
word for us to remember always: 

“That Gleaming Figure is crowned by history and enthroned 
in our hearts.’ 

“Could nothing go in the least wrong? The rain? The many 
thousands who stayed in the streets for days and nights, that 
they might but see her passing by, viewed the rain with complete 
disregard. When it was all over, late at night, they would not 
go home out of the rain, even then! But should ever something go 
wrong; should ever some misfortunate contrivance of circum- 
stance impede her steps, so that she should be led into a mistaken 
course, and should she say to us then, ‘This was not right. But 
are you with me? Or am I alone?’ From the mountains, the 
prairies, the farms and cities of Canada would rise a shout 
she would hear across the Atlantic Ocean—‘We are with the 
Queen.’”—From The Advocate, publication of the Vancouver, 
B. C. Bar Association. 
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Title Examiner’s Nightmare 


I have examined the abstract of title in seven parts covering the 
land in the South 236% acres of the Edmonson Survey in Travis 
County, Texas, which you are preparing to buy, and I herewith 
render my opinion, to-wit: 

1. Don’t buy the so-called land. It has been my sorrow and bur- 
den to look over several horrible examples of this title-examiner’s 
nightmare, but this alleged title takes the cutglass flyswatter. It is 
my private belief that you could not cure the defects in this title, if 
you sued everybody from the Spanish Government (who started 
this mess) on down to the present possessor of the land, who is 
there, by virtue of a peculiar instrument optimistically designated 
by the Abstractor as a “General Warranty Deed.” 

2. In the first place, the field notes of the Spanish Grant do not 
close ; I do not think it possible to obtain a confirmation grant since 
the last unpleasantness in 1898. 

3. In the second place, there were nineteen heirs of the original 
grantee, and only three of them joined in the execution of the con- 
veyance unto the next party in this very rusty chain of title, which 
is a major defect in the first place. We might rely on limitation here, 
except that I am reliably informed that nobody has succeeded in 
living on this land for a period of two years before dying of mal- 
nutrition. Laches might help out, but anybody who undertakes to 
buy land, under a title acquired by laches is setting out like the 
man who set out to carry the cat home by the tail—he is going to 
acquire experience that will be of great value to him and never 
grow dim or doubtful. 

4. The land has been sold for taxes eight times in the last forty 
years, The last purchasers sued the tax collector a month before he 
bought it for cancellation of the sale on the grounds of fraud and 
misrepresentation. He doubtless had grounds, but this incident will 
give you a rough idea of what kind of muzzle-loading smoothbores 
have been fritzing this title. Nobody has ever redeemed one of 
these tax sales—glad to get rid of it no doubt. 

5. On January 1, 1950, a gentleman who appears suddenly out 
of nowhere, by the name of Ellis Gretzberg, executed a quitclaim 
deed, containing a general warranty of title? to one Peter Parkin- 
son. Parkinson, the prolific old goat, dies leaving two wives and 
seventeen children, the legitimacy of two of them being severely 
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contested. I am not being funnier than the circumstances indicate, 
He actually left two wives, and it appears never to have been 
legally adjudicated whom he done wrong by. Each one of the 
ladies passed away in the Fear of God and the Hope of a Glorious 
Resurrection, and each left a will devising the land to her respective 
brats. A shooting match between the two sets of claimants seems 
to have assisted the title slightly by reducing their number to six, 
and substituting eleven sets of descendants. One of the prevalent 
causes of defects in this title seems to be the amorous proclivities 
and utter disregard of consequences prevailing in this neighborhood. 

6. Your respective vendor derives title by virtue of an instrument 
concerning which I have previously remarked. It is executed by a 
fair majority of one set of the offsprings of Peter (Prolific) Par- 
kinson, and is acknowledged in a manner sufficient to pass a county 
clerk with his fee prepaid. Outside of the fact that it does not exactly 
describe the property under search, the habendum clause is unto 
the grantors, the covenant of general warranty does not warrant a 
thing, and it is acknowledged before it is dated; I suppose it is all 
right. 


7. I might mention that this land was subject to trespass to try 


title suit between two parties who appear in the abstract for the first 
time and one of them recovered judgment awarding title and pos- 
session. We might waive this as a minor defect, comparatively 
speaking. 

8. I would advise you to keep the abstracts if you can. They 
are speaking testimonials to the result of a Notary Public drawing 
instruments, county clerks who would put a menu of record if a 
fee was tendered, and jack-legged jugheads posing as lawyers. 

9. You can buy this land if you wish. There are at least five 
hundred seventy-three people who can give you as good title as your 
prospective vendor, not counting the heirs of the illegitimate son of 
Prather Linkin who died in the penetentiary in 1889. 

* * * 
PUBLIC RELATIONS REMINDER 

In part the Bar’s public relations means what people think of 
courts. Many people are scared of going to court. Others feel it an 
imposition on their time. You can help increase their respect of 
courts and allay their fears by explaining the nature of and reasons 
for court proceedings to your own clients who may be involved in 
litigation. 
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